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fhis Arbittario" arosc liu$uant 1., Agrcemcnt between the Callfornia (lo,,tctionaL Pcacc

t){icdrs Associatidn ll'rgaintrg I inil 6' hcreinaftcr teferrcd kr as thc "Unjon' ,I)d thc Califor IrLa

l lcprrrmcnlol_Per: iolrnelAdnrinisrratrclr 'hercinaftcr icLrrcdloi lst1t""51a1c'undcrwhichC

A I J E N P ( X ) l , v f t s s c l ' j c i e d b r - l h e p a n r e s l o s e r v c a s t h e A r b i t r a t o r ' T h e P r r f l i e s s l i p u l a l c d $ t ' t

rhc maller {'as properly helorc the AriJtraior it'1d that his rlecisiotl shall be imal and binding

The pirries furiher stipulate(l that the inttractiQn ofseclion 4'01 Nlanagenlent Righls and Sectior-

27.01 Appl ical ion and D"rtat jon'  Bnl l re Agrecmenl imposes Di l ls Act obl igat ions or l  l l r t  pal l ic:

The bearing uas held in the 5acramento' California on F€bru3r)' l'1 and APril :i' 2U07 :tt

\ ! Iucht i lncr lrcpanicsrvercai}br lcd: i rcoppo(uni ly 'of \ \ 'h ichrhcyu\,ai jedthem.leIvcs' io

cr{anril}e and cross-eramlne \!llncsses rnd lo inlroduce relevanl er'idcnce' exhibrts' and

;rBumerlt. l be wilncss€s \lerc duly s\\'ofn aDd a wrinen tanscripl was made af the hear iDg

The panres made oial closrng argumcnls at whicb lime the record *as closed- The panics

;iutually agrced that thc Atb:tato'' 
"fter 

receifit of$c rranccripl shall hold any turiher action

r l  , ; r ,  ]
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with the c6se until nolicc is receivcd from one ofthe parties to proceed. In a letter dated tvlay 22,

2007, notice uas received from the parties directing rhe Arbitraror to proceed \r'ith case and issue

Appearanccs:

l'or llc t lDloq For thc Emolovcr:

Ronald Ytnk, Esq Chrislolihcr E. Thomas. Esq
(larroli, Burdick & N{cDonough, t-LP l-abor Relations Counsel
44 Vontgomer), Suitc 400 Deparlmcnt ofl 'ersonnel Administration
S l 'rancisco, CA 9{10,{ Slatc ofcal i lbrnia
,115-741 :532 i5l-\ S Strect, Norih Building, Sunc a00

S k ' . r r u c n t i ,  a  A  i ) i 8 i  I  7 . 1 4 t
9 1 6 , 3 2 4  0 5 1 2

J S S U E

I) id rhr Staic.  { Ie J-]rLploycr.  by implL:rnont ing a { ieere on latcr i i l  t r lnsfers in Apri l2{ l ()5

rrd bt, renc',\,iD-q it or rr idr,Dosinc i1 !-rtilin on Ntay 21, 2006 violate thc Section 12 0-l ard1or

S.ct ion 27.01 af lhe \ ' lcrnonndum ofthderstanding and thc undcrsrandinl l  bcr, ,r 'ecn rhc prr l ies, '

[aso. lvhal shal]  bc thc rcnsdy?

RIr i .LVANl l ' l i t )VlSI()NS OI:  
- l l  

I l . l  A( lREIl lv lF:NT

Alticlc 12-0,1 F.mployce Requested Trar)slbis Belween Appointing Authorities

Ai ic lc 27.01 Appl icat ion ard Durat ion, lnt i rc Agreemcnl

DACKGIIOAND

On AIril I 5. 2 ti0i. rhc Diriicror of lhs Dcpartmenl of Coftcctions, J. S. Woodlord. isslcd

r "Ilard Intmdl Freezc Iror Cofieclionrl Officels Classification" 
_lhe 

dircctive statcd, "No

Iateral transfcrs, rcg]rdlcss of ten'.:re ard time basc, or rollovcr of intcrmittetl employ€es are

allowed." The lieeze.r6s effective irnmediately dlroughout the Slate \1ilh $,e exceotion of

r i  t t : n r :  . : 1 :  l r : l . n : i E t  F n r l l :  t E
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Dclano lI (JF:, p. l6).r The directive wa,s addressed to all concemed paiies $ilh1he excepiion

Thc Union f i lcd a olass a.1ion gr ievance al leging the Siaie's act ion violaled Art ic l€ l2 04,

Aiticle 26.01 and Articie 2?.01 of lhe MOU. I h.j Unicn's requesled remedies $ crc " 1 . Ccase

an.l dcsist lhc intcmal hard lreczr ibr rhc Corrcctional Officer classification and ?. Any ard flll

rcnlcdics dccnrd I  us1if ied." Jn a let ter daled Apri l  20. 200.5 thc Union rcqucsted a third le!el

i r p D c i l l  ( J t  2 . f .  I i )  I n a l e t l € . d a t c d M a y l S , 2 0 0 5 t h e U n i o n m a C c a n i n q u i r y a s t o t b c

lvheleabouls of Slale's responsc to $e IJDion's third lcvcl appcal (-rt 2, p. l0). In a lctter oatcd

Junr l" - thc Ltnion submillcd anolhcr inquirl :Ls the whefcabouts {)fthc S131c s rrspon:je lo tbe

third level appeal (J l-2.  r) .  9).

ln a l€t trr  dercd Jrne l j .  2005 (he Assishnt Dcputy Dircclor of thc Ofi lce oi  Labo.

I tc lr t inns, I  im V Virea, deDied ihe p,r ievalcc- Spccif ical ly,  \ , l r  Virga's rcspon-sc slared that lhe

' ' i tnpacl ofrhc mclnorardum, order is "dc minmust i l  is Dot a deni{ l  o1 transler,  i I  is a tcnrpo:ary

(ricrttcl]cy acrio. lo kecp 5lafJlng it srfc lcv.ls -fhe memorandun rs nol in violarion of l?.0.1, ja

{.loes rot probibit lraosfcls in drrir cntircry; il has frozen gcncral trans];rs and rnadc provisiol) fbr

herdships'- lvlr. virga s rcspotsc also stalcd thal "The.e is nol a changc 1i thc houfsl l\]lgcs.

workiDg condit jons. L 'r  scopc ol_rcprcscntal ion undcf RalPh C. Di l is Ac1 thr l  would requrrc

ncgot iat ion or nol ice Fursuanl tc Sccl ion 27.01 of lhc BU6 ! tOU" (Jl-z.  p 7)

ln a letter clalcd JLrlt/ t, 2005 Lhc tlniox requcslcd a founh level appcal. The letlcr nolcd

rhal rhc griel'ancc had becn tilcd 10 thc third level appeal on APril I8, :005 and dlc Slalc's deni.ll

r e s p o n r e h a i b e c n r e c e i v e d h y l h e t j n i o n o n J u n e l 6 . 2 0 0 5 ( J 1 - 2 , n 5 - 6 ) .  I o l l o w i n g  t h e  t , h i o r ' s

reqlrcst l:or a founh let,cl aPncal, thc Union senl a letlers to lhe Stale on July 26rh 3nd Auglrsl 8(r'

r J o i i r E \ l : i b i r s r l c c i r : d a s J r - l , p  3 , e t c -  S t a l c c \ h i b i E . . e c l c d a i E _ l , E - ? , e r c  U n L o n  e x n i b i l s  a r c  c l l . d a i  { l - l

: : l l  . : i E t , : l  l 1 :  t s t
=
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jnquiring ds ro :he whereabouts ofrhe State's response 10 the fourth level appeal (h2, p 3-4).

On October 20, 2005 thc Stete's Labor Relations Officer, Edrvard J. Takacb, responded

to the grievance and the requesi for arbitration with a denial. The Slate's position 1!as thar no

yiolalion ofthe MOt-r had occured. Morcovcr, the State's responsc inciuded a starement that tts

olllce as ofoctobcr 20rh had not rcceir,ed a request for a for.lrth level appcal irom the l,inion: thal

thc req\resr for arbi tr i t ion, . latcd Augus( 16, 2005, had been receivcd on n ugusr 171n, , Id that i rs

otlicc had rcccivcd no olhcr commu'licatjoD rclative 1o thc grievancc (Jt-2a).

Mr. Takach's response on Oclot,cr 20, 200-i sht€d that thc .cclucsr [or rhe third Lcvcl

grievlnce rvas |eceived somerirnc alier April 20'' and the rcsponsc from the dcpirrlment t() rhe

third lovcl lricv,rnc,i wa\ dattlrl Junc l5'". \fr. 
'fnlach 

also rcspondcd by sayrnS "t here was no

nrutual ly a!rc. :{ l  upon exlcnsion of lhe t i rnc l imits;  thi i  of f ice did not rec€i\ .c a founh lcvlr l

appe.rl; the materinl provided lackud sulficicnt inibmlalion to allow lbis cpa(rncnt to

invcstigatc .nd rcspond; :rr).1 ilo rcqursl for arhilr:rrion was unlimcll. Accordrnll_v, th(

grlcvancc and requcst for arbi1r3liol) are deried" (Jr 2, f. l)

On jv.a_r ? 1, 21106 Sccrclar) Junes E- I iiton ollhc C;lilornia Department ofa(,rrcctir)ns

irrd Rohabililulitnr issr.rcd il "l lard lnlcnral lircczc Oftlcr for.,\ll R06 and S()6 [orpLo),€cr"

cifccti\,€1y iitnrcdiaLcly. t hc orrlcr irozo. again, all latcril lranslcfs and \,!as iD cffcct 1br .rll

CDCR Adult 3nd Juvcoile 1'&ilities and replaccd ":urv frceze dirccti\cs cu.ren:ly in eftecl for

thesc classificrliolls". l hc o:iicr stalcd that the lieezs $as nccessarv "due 1o llrc signilLcanl

vacancy rales at insliluli{rns slatewide and specifi.ally those in rei:rorc and,/or high cosl of Iiving

ircas" 
-lh€ 

reason, as slalcd by Secfetary l-ihon, q'as becausc lhe level ofvacancies had been

cornpoundcd by thc rcduced number ofcadets currenlly graduating fronl thc acaCen]y aDd an

unprccedented incrcasc ln inmate population in adult facilities SecretaD Tillon's directii'e also

I i r l l l . l l  : : r ! l E  - l  l J  l I : l l :
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stated that sleps are b€ing taten to address these issues, that tiis is vieweC as a temporary

nleaslrre, and lhe fiecze directiv€ lvill be contjDually monjlored and moiified or lifted as soon as

possible (J1-4, pF l-2).

The t;Dion, on \4ay 31, 2006. filcd a grievancc and dcmand for arbitrat;on on the freelr

otder of l r4ay ?3"i .  The tJnion's gr ievencc al lcgcd rhrt t ie Statc 's dirccl ivc violatcd lhe MOI; ;n

thilt BIJ members $erc prohibited from translcrring fiorn onc facility 1o anotner. The Unio s

dssortion u,as that thc ncgoliat(-d lanSuage o1-thc MOU is clcar on this rnatler and rhc

t)etaanrent 's acl ioo w3s a vrolal ioo oi-Art ic les 12-0,1 and 27.{11. ] 'hc Union requestcd thai  :he

Statc inrnicdir lc lv fescincl  thc ordur a d thal  lhc Slatc cngage in no simi lar acl i r i ty henccfb(h.

l hc gnevance contilrucL] and was froccssdd 10 this arbilralion.

IOSITION oF' I }IE L'NlON

'I  
h.  f rcczc on cmplo!.c !ransffrs is a violal ion oi  t lc Nlcnorandunr of Undcrstanding

Thc frcczc is not do nrir)imus aJr.l is not oulside lhc scopc ofrep.escnlation. Thc ilbilir,'" a1

cDfloyees lo traDsicr is a ncgoli.rted right The languitgc and inlcnt ol Section 27 0l is clear

' I -he 
employee l)as a tc.qot iarcd r ight lo trarsfcr ncar a desircd aretr  accordrn8lo lhe condit ;on-s

e\F csscd in Sccrion 17.01 Prior lo thc lroczc. lhc Stalo lailed lo nolily the Llnioir ol (hc freezc

and lailcd ro givc thc l-!_,ion iur opportudly to mcet and corrfer. Tlrt Sriev.rlLcc should bD

POSITION OI THD S'1'AIE

The Slatc is not in violstion ofScctioDs 27.01 and/or 12 0'l Thc Dcpodmeirt oi

Correclions has a liLbo: shodagc in all classifications and has a right to in]Fose a lieeze oo lntcral

lr3nsfefs. Thc frcczc uas imposed lo deal wifi ihe v!canc)'rale. lhc Depanmcnl s needs

ou!\yrigh thc Union's concems. Thc mater is ou'"side the scope ofrepresenlalion and dle freezs

l r l  L L  i  F i  i l : ) i  " ,
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on lateral lranslgrs is de minimis. ff the lreeze is lifted, the consequences \aould be enormous. It

$ouki ihpede rhe Deparlment's ability to achieve ils firnclions Thc needs ofthe Siate must b,r

givcn tirst priorjty. The 2005 frceze is not arbilrable. The Union failcd to timelt appeal the

ma(er to arbitmtio:r. The grievance should be denied

DISCI]SS]ON

Inherent in every colleclivc bargaining agreemcnt, in this case a memorandr:nr <rf

undernrturdin!t_ is a colenant ofgood IaiLh and fair dcaling fretFrently refcrred to a:s a .1.rrrjnc ol'

rcisonableness l he covenant impos.:s an obl;galion on cach larty to thc aeircr:Jnt)nt o! to

r1:r troy or inlure thr:  r i lh l  of th:  other p!.1) tD fcccivc lhe frui ls of ihc conlr lct  l 'he i rrpl iec

.t)vcnnDl does no1 irr t tDs! anv ae\\ '  dut ies or obl igat ions. I t  only governs cor lduct i '  thosc dcas

conlrol led by lh.  aglecnr.nt.  In thjs case. l i rc ' l iu i ts ofthc conl lact" is lht  t legot ialed r ight of

.mployces to requcst rnd recerve latc|-a! lransf€rs in acco ancc wilh thc conditions crPressed in

Af l ic le 12.0,1ofthf \ , lcr  U

'l hc Slatc's co lcnriolr \rirs thirl the fieeT-c is "dc minirris", that the f'cczc js lenlaorary to

dc:d wilh thc incrc;rsc in Pison populittioD anC a shortage in prisons glra'ds, arld ihat Ilr' rtaltcr is

o u t s i d c t h e ' s c o p c o l D . r r g a i n i n g " . T h c S t a l e ' s " d c l n i n i m i s " c o n t e n t i o n $ r s n o l p c r s r 1 l r l v e l ) t l

n1lminis is lhc legal doclrine th:rl tlie lo\1' docs not soncern ilseLl $'ith minor or tr i1l rnt mlttcr' l

,l.hc 
|rccze on ]al€rlll l|ar)s-|els is nol a trjlljng mattcl. It is a..bi8 deal'. and dcnics the employees

the fruits of a mutuallr_ agrced !o righl

Thc Slalc's asscrtion thal lhc freczc was tcmporary wa:i a viclation ofthe docrrine of

good fajlh nnd iair dcxling lfalemporary change in l€rms and colldiljotls ofthe agreement are

ncccssitaled by a crisis or arl emcrgenc}- ' the Slate had an obligation to meet \vith lhe llnlon 10

r ttober!s, uarotd s R.tens Dicrionarv- oftpdusrriql_Bgblllr 3d Edrri.n, The au..aD ofNationaL Afr'ans. Inc

\Yashingion D.C. .  1986.

F.E !!"r i ,  Frr r l :  qb d r t . I  l  :
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explain the noed, lo provide a.n €xpectation as 1o the length oftbc tcmporary freeze. and gi\e lhe

Union an opponunit)'to assisl in dcaling rvith the problcm througb Lle meet ard confer nrocess.

ln rhis innance, prior lo thc 2005 fiesze the State djC not notice the tlnior. nor did the Stale

iofonn the LlniDn ol the l ieeze \ \ 'hen i l  uas issued The Stale conducled i tsel f ;n the same

manner \{ilh the 2006 freeze The eviiencc record 1!as loid ofal1y opemtioral reason nol !D

mect and .orfcr while preparjrg to issue the liccze. The Slate's nilalcral action ju these

instrnccs lvrs arbilmry and Lmrcasonablc. lo sav lhc Ica-st

'l 
o sry lhat rhe Slalc has :t hltgc und g|o* ing problenr would bc an underslaterlenr.

'I 
hcr. is a rc,!l shonlgc offrison gLra s, therc are critical vacancies in solne prison facilitics, aDd

the inmatc lopulnr ion cont inu!:s lo grLrw. ()Ne examFle ofthe cnrnch is the exFeclat ion thar thc

fr isons wi l l  be out ofbeds by Auitusl20t l7.  I lo\ \el 'er,  the prDblem $i l l  nol  bc dcalt  wi lh bl-

r ln i lateral l ) ,chaDSing 1ef lns and cLrDdi l jons ot lhc MOU.

' ihr Sl .r lc also conLendc(l  lh l(  thc rrat lcr wzrs ou(si( lc lhc rcl , )c ofb.rgain;ng i  hc Slat.  s

rgLmcnt 1\ 'a\  nol  supfort .{ l  bv the rccord. I  he Di l ls Act mandalcs barpaining ovcr r , ,agts.

tcrDrs. aad condit ior ls ofcmploymcnl.  l  hc scoPc olbargaining include! thc subjc. ls th:r l  the

part lcs hn!.  disDusscd at 1l)c barg{ ining tablc and havc mutual ly incorporatei  into thc NIOU. ln

this ilrslrnce, thc cmFlo)'gcs' riShl to lileral lronsfers as mulually agrccd :o and illcoryorrtrC trl(t

A.1i.le 12.0;l of rhc )vfou.

For li:e rcasons discussed in lhc lbrc8oing. the Cccision ofthc Arbil(alor is thal the Slile

violared Articles 12.0,1 and 27.01 oftle Nlemorandum ofUnde.standing and the underslanding

beiw.en the parlics b) irnplemerlillg a lrceze on lateral lriursfcrs in April 2005 and b) icnewing

jr r). rc-imposiog it again o! \4ay 23, 2006. l hc grievance is suslained

I  -  ! : ! P . l : I t r l  f i i l j :  
-

] ] r 1 - ,  - .
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The Union, rlith respect to a r.medy. requested rhat a PERB lyPe notice be posted in all

f3cil:ties ofrhc Depadm"'nt of Coneclions & Rehabilitation tluou€:hout lh€ S(atc of Caliiomia

informrlrg all persons that ',iIh this Ai'_ard the freeze rule on laleral transfcrs has been ]jfied as

thc dale ofthis Award 3nd that the Slalc !\'as in violalion of,lrticle 27 0 i ofthe lvlou'

In arldilion. rhe I Jnion rtffered two oplions for a romedy. Grc included lifiing the liccTc

on lirreral rranslcrs cxoepr. in those prison facilities d€si8na1cd as exempt by the Statc Back pry

\.\.ould be aLwardcd to lhose erlrployL,es lhat had rcqtrcslcd . latcml transfcr arld wele on a tral)sfcr

l r ! r  f ronr r i rc datc r , f thc N'1ay :6.  lL l06 f icc7c lo lhc date of lhis n rv ' f t l  l : ront f ' ty o[$100{r Pcr

mondr would be a\lardcd t(r lho* flnployucs in fie excmpl facililics to (he date the frecTc is

l . l r . ' d  i n  I r r  r ( ' t '  c t r ! c  .  ' r f t ,  \ e ' ' "  f i .  l r l l

Thc secor)d olrtion oilcrc(t b) 1hd Union wes Ior the Ircezc ordtf 10 be lified in a[] prjson

faci l i r ic- \  i  s late$idc. I f thcstarewantstorc, inrposelhefrceze. lhestalcmLrs(gi lenol icetolhc

t lnion and jl:vc thc UIrion a rc:*ronable ilmcunl oftin)c 1.! negotiatc in good Iaiih bclirre

TI"- /\fbilrlrlor, upon considcrrtio. ofthe re'ord llod Lhc Union's r'-qucsl wilh resp€cl 1o

rhr rcmr'dy qu.slion, cor)cludcd tiat tltc apfropriatc rcmedy would bc th€ second op'jon

'fhcrcforc, lie Slalc is dircctod I'r lifl thc lieczo on Iatcral lranslers at all prison tircililies

slatcNide. And, rlthc S:a1c \€nts to rc-inrposc lhe fieeTe- thu Stale mlrst givc nolrr:' to thc

Union anC givc the Union a tcilsonablc airorin! ollimc lo ncgotjale in good faith bDiblc

implcnlcnlalion. Thc finion also requestcd thal tlc Arbikalor relainjurisdiction ovcr any

iisputes tha: ma)' arisc in rhc implementatioll olpostinS the PERII lypc noticcs and the ordef

lrating the fteeze rlrlc on lale.al translcrs

FFl .EI i i i ,  f f . l lT :  f I }
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AWARD

The gr ievance is sustained. The Stal€ violared ,{nic lcs l2.04and27Ol ofthe

\'lemorandum ofUndersta.ding and the undcrstanding bet\een the parties by implenrentrng a

frecze on lateral transfers in April 2005 and bl rencu'ing il or re-imposing it again on N{ay 2J'

2006.

REMEI)Y

L The Slalc is direclcd 1o poji PI-RB type ncriccs in all prison lacilities slale*'ide

thal a Yiolal ion of ?\niclc 27 0l  * :rs commil te. l  b)- '  lhc Employet

I  lhe SlJt .  i {  J irL. l id }  l ) l t  the 6ce,c ordcr on I  r :c-al  r- ,n"fcr '

-1. If lhc Slalo \\'ar!s 10 re impos€ the frecze ordcr' nolile must bc given to lhc Union

ar)d thc Union mrlst bc givcn a rcdsonablc amount oitime to rltgotialc in goad

fei th bcl i rrc i rrPlrmctLrat ion-

.1. _l  
hc Arbl tralor ret :r :ns j | l r rsdicl ion ovcl  any dispule sr is ing oDi ol-1hc

Llnplcmcnlati()n oi this rcnrcCy.

Dare June I l ,  20()7


